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MISSOURI HIGHWAYS AND TRANSPORTATION COMMISSION
OFF-SYSTEM BRIDGE PROGRAM AGREEMENT

THIS AGREEMENT is entered into by the Missouri Highways and Transportation
Commission (hereinafter, "Commission") and the County of Jackson (hereinafter,
"County").

WITNESSETH:

WHEREAS, the Congress of the United States has authorized, in the Fixing
America’s Surface Transportation Act (FAST), 23 U.S.C. §144, the Secretary of
Transportation to grant funds to states for projects for the replacement and rehabilitation
of toll-free public bridges which are not part of any Federal-Aid System and which are
under the jurisdiction of and maintained by a public authority and are open to public
travel; and

WHEREAS, the County desires to replace a certain bridge, more specifically
described below, under the Off-System Bridge Program. Said improvement is to be
designed and constructed in compliance with the provisions of 23 U.S.C. §144 and
applicable federal directives.

NOW, THEREFORE, in consideration of the mutual covenants, promises and
representations in this Agreement, the parties agree as follows:

(1) PURPOSE: The improvement contemplated by this Agreement, and
designated as Project BRO-B048 (55) by the Commission is on Beach Road in Jackson
County. The length of this improvement is 0.15 mile(s). This improvement involves a
bridge which has been inventoried by the County or Commission in accordance with 23
U.S.C. §144.

(2) LOCATION: The general location of the improvement is shown on the
attachment labeled "Exhibit A" and that attachments incorporated by reference. The

location is as follows:

North of Tarsney Lake along Beach Drive in Eastefn JacksEnl bg%
SEP 30 2016
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(3) REASONABLE PROGRESS POLICY: The project as described in this
agreement is subject to the reasonable progress policy set forth in the Local Public
Agency (LPA) Manual [and the final deadline specified in Exhibit B attached hereto and
incorporated herein by reference. In the event, the LPA Manual and the final deadline
within Exhibit B conflict, the final deadline within Exhibit B controls]. If the project is
within a Transportation Management Area that has a reasonable progress policy in
place, the project is subject to that policy. If the project is withdrawn for not meeting
reasonable progress, the County agrees to repay the Commission for any progress
payments made to the County for the project and agrees that the Commission may
deduct progress payments made to the County from future payments to the County.

(4) INDEMNIFICATION:

A o the extent allowed or imposed by law, the County shall defend,
indemnify and hold harmless the Commission, including fts members and the Missour
Department of Transportation (“MoDOT” or “Department”) employees, from any claim or
liability whether based on a claim for damages to real or personal property or to a
person for any matter relating ta or arising out of the County's wrongful or negligent
performance of its obligations under this Agreement.

(B) The County will require any contractor procured by the County to
work under this Agreement:

il To obtain a no cost permit from the Commission’s district
engineer prior to working on the Commission’s right-of-way, which shall be signed by an
authorized contractor representative (a permit from the Commission’s district engineer
will not be required for work outside of the Commission's right-of-way); and

2. To carry commercial general liability insurance and
commercial automobile liability insurance from a company authorized to issue insurance
in Missouri, and to name the Commission, and MoDOT and its employees, as additional
named insureds in amounts sufficient to cover the sovereign immunity limits for Missouri
public entiies as calculated by the Missouri Department of Insurance, Financial
Institutions and Professional Registration, and published annually in the Missouri
Register pursuant to Section 537.610, RSMo. The County shall cause insurer to
increase the insurance amounts in accordance with those published annually in the
Missouri Register pursuant to Section 537.610, RSMo.

(C)  In no event shall the language of this Agreement constitute or be
construed as a waiver or limitation for either party’s rights or defenses with regard to
each party’s applicable sovereign, governmental, or official immunities and protections
as provided by federal and state constitution or law.



(6) MAINTENANCE: Upon completion of this improvement, the County shall
accept control and maintenance of the improved road as a part of its road system and at
its own cost and expense. Once construction of this improvement is completed, all
obligations of the Commission under this Agreement shall terminate.

(6) FEDERAL-AID PROVISIONS: Because responsibility for the performance
of all functions or work contemplated as part of this project is assumed by the County,
and the County may elect to construct part of the improvement contemplated by this
Agreement with its own forces, a copy of Section Il and Section lll, as contained in the
United States Department of Transportation Form Federal Highway Administration
(FHWA) 1273 "Required Contract Provisions, Federal-Aid Construction Contracts," is
attached and made a part of this Agreement as Exhibit C. Wherever the term "the
contractor” or words of similar import appear in these sections, the term “the County” is
to be substituted. The County agrees to abide by and carry out the condition and
obligations of "the contractor" as stated in Section I, Equal Opportunity, and Section lII,
Nonsegregated Facilities, as set out in Form FHWA 1273.

(7) TRAFFIC CONTROL: The plans shall provide for handling traffic with
signs, signals, and markings in accordance with the Manual on Uniform Traffic Control

Devices (MUTCD).

(8) ACQUISITION OF RIGHT OF WAY: With respect to the acquisition of
right of way necessary for the completion of the project, County shall acquire any
additional necessary right of way required for this project and in doing so agrees that it
will comply with all applicable federal laws, rules and regulations, including 42 U.S.C.
§4601-8§4655, the Uniform Relocation Assistance and Real Property Acquisition Act, as
amended and any regulations promulgated in connection with that Act.

(9) PERMITS: The County shall secure approval or permits from the Federal
Government and the State of Missouri as required to permit the construction and
maintenance of the improvements contemplated by this Agreement.

(10) DISADVANTAGED BUSINESS ENTERPRISES (DBE): It is the policy of
the U.S. Department of Transportation and the Commission that businesses owned by
socially and economically disadvantaged individuals (DBE's), as defined in 49 C.F.R
Part 26, have the maximum opportunity to participate in the performance of contracts
financed in whole or in part with federal funds.

(11) NONDISCRIMINATION ASSURANCE: With regard to work under this
Agreement, the County agrees as foliows:

(A) Civil Rights Statutes: The County shall comply with all state and
federal statutes relating to nondiscrimination, including but not limited to Title VI and
Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. §2000d and §2000e, et
seq.), as well as any applicable titles of the "Americans with Disabilities Act" (42 U.S.C.

3



§12101, et seq.). In addition, if the County is providing services or operating programs
on behalf of the Department or the Commission, it shall comply with all applicable
provisions of Title Il of the "Americans with Disabilities Act".

(B)  Administrative Rules: ~ The County shall comply with the
administrative rules of the United States Department of Transportation relative to
nondiscrimination in federally-assisted programs of the United States Department of
Transportation (49 C.F.R. Part 21) which are herein incorporated by reference and
made part of this Agreement.

(C)  Nondiscrimination: The County shall not discriminate on grounds of
the race, color, religion, sex, disability, national origin, age or ancestry of any individual
in the selection and retention of subcontractors, including procurement of materials and
leases of equipment. The County shall not participate either directly or indirectly in the
discrimination prohibited by 49 C.F.R. §21.5, including employment practices.

(D)  Solicitations for Subcontracts, Including Procurements of Material
and Equipment: These assurances concerning nondiscrimination also apply to
subcontractors and suppliers of the County. These apply to all solicitations either by
competitive bidding or negotiation made by the County for work to be performed under a
subcontract including procurement of materials or equipment. Each potential
subconiractor or supplier shall be notified by the County of the requirements of this
Agreement relative to nondiscrimination on grounds of the race, color, religion, sex,
disability or national origin, age or ancestry of any individual.

(E) Information and Reports: The County shall provide all information
and reports required by this Agreement, or orders and instructions issued pursuant
thereto, and will permit access to its books, records, accounts, other sources of
information, and its facilities as may be determined by the Commission or the United
States Department of Transportation to be necessary to ascertain compliance with other
contracts, orders and instructions. Where any information required of the County is in
the exclusive possession of another who fails or refuses to furnish this information, the
County shall so certify to the Commission or the United States' Department of
Transportation as appropriate and shall set forth what efforts it has made to obtain the
information.

(F)  Sanctions for Noncompliance: In the event the County fails to
comply with the nondiscrimination provisions of this Agreement, the Commission shall
impose such contract sanctions as it or the United States Department of Transportation
may determine to be appropriate, including but not limited to:

1. Withholding of payments under this Agreement until the County complies; and/or
2. Cancellation, termination or suspension of this Agreement, in whole or in part, or
both.



(G) Incorporation of Provisions: The County shall include the
provisions of paragraph (11) of this Agreement in every subcontract, including
procurements of materials and leases of equipment, unless exempted by the statutes,
executive order, administrative rules or instructions issued by the Commission or the
United States Department of Transportation. The County will take such action with
respect to any subcontract or procurement as the Commission or the United States
Department of Transportation may direct as a means of enforcing such provisions,
including sanctions for noncompliance; provided that in the event the County becomes
involved or is threatened with litigation with a subcontractor or supplier as a resuit of
such direction, the County may request the United States to enter into such litigation to
protect the interests of the United States.

(12) ACCESS TO RECORDS: The County and its contractors must maintain
all records relating to this Agreement, including but not limited to invoices, payrolls, etc.
These records must be available at no charge to the FHWA and the Commission and/or
their designees or representatives during the period of this Agreement and any
extension, and for a period of three (3) years after the date on which the County
receives reimbursement of their final invoice from the Commission.

(13) INSPECTION OF PERFORMANCE: The County shall insure that
representatives of the Commission and the FHWA shall have access to the project for
the purpose of inspecting and reviewing work performed in connection with this
Agreement.

(14) PROGRESS PAYMENTS: The County may request progress payments
be made for the herein improvements as work progresses but not more than once every
two weeks. Progress payments must be submitted monthly. All progress payment
requests must be submitted for reimbursement within 90 days of the project completion
date for the final phase of work. The County shall repay any progress payments which
involve ineligible costs.

(15) PROMPT PAYMENTS: Progress invoices submitted to MoDOT for
reimbursement more than thirty (30) calendar days after the date of the vendor invoice
shall also include documentation that the vendor was paid in full for the work identified
in the progress invoice. Examples of proof of payment may include a letter or e-mail
from the vendor, lien waiver or copies of cancelled checks. Reimbursement will not be
made on these submittals until proof of payment is provided. Progress invoices
submitted to MoDOT for reimbursement within thirty (30) calendar days of the date on
the vendor invoice will be processed for reimbursement without proof of payment to the
vendor. If the County has not paid the vendor prior to receiving reimbursement, the
County must pay the vendor within two (2) business days of receipt of funds from
MoDOT.

(16) REIMBURSEMENT: The cost of the contemplated improvements will be
borne by the United States Government and by the County as follows:
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Any federal funds for project activities shall only be available for reimbursement of
eligible costs that have been incurred by County. Any costs incurred by Gounty prior to
authorization from FHWA and notification to proceed from the Commission are not
reimbursable costs. Ali federally funded projects are required to have a project end
date. Any costs incurred after the project end date are not eligible for reimbursement.
A pro-rata share shall be established for each phase of a project, i.e. Preliminary
Engineering, Right of Way, Utilities and Construction. All costs incurred by County will
be reimbursed at the pro-rata share established for each project phase. The pro-rata
share for federal reimbursement of participating costs for the herein improvements will
be determined by dividing the total federal funds applied to that project phase by the
total participating costs for that phase. The pro-rata share for the Construction Phase
shall be established at concurrence in award and cannot be increased. Any costs for
the herein improvements which exceed any federal reimbursement or are not eligible for
federal reimbursement shall be the sole responsibility of County. The Commission shall
not be responsible for any costs associated with the herein improvement unless
specifically identified in this Agreement or subsequent written amendments.

(17) EINAL AUDIT: The Commission will perform a final audit of project costs.
The United States Government shall reimburse the County, through the Commission,
any monies due. The County shall refund any overpayments as determined by the final
audit.

(18) AUDIT REQUIREMENTS: If the County expend(s) seven hundred fifty
thousand dollars ($750,000) or more in a year in federal financial assistance it is
required to have an independent annual audit conducted in accordance with 2 CFR Part
200. A copy of the audit report shall be submitted to MoDOT within the earlier of thirty
(30) days after receipt of the auditor's report(s), or nine (9) months after the end of the
audit period. Subject to the requirements of 2 CFR Part 200, if the County expend(s)
less than seven hundred fifty thousand dollars ($750,000) a year, the County may be
exempt from auditing requirements for that year but records must be available for
review or audit by applicable state and federal authorities.

(19) FEDERAL FUNDING ACCOUNTABILITY AND TRANSPARENCY ACT
OF 2006: The County shall comply with all reporting requirements of the Federal
Funding Accountability and Transparency Act (FFATA) of 2006, as amended. This
Agreement is subject to the award terms within 2 C.F.R. Part 170.

(20) AMENDMENTS: Any change in this Agreement, whether by modification
or supplementation, must be accomplished by a formal contract amendment signed and
approved by the duly authorized representatives of the County and the Commission.

(21) COMMISSION REPRESENTATIVE: The Commission's Kansas City
District’'s District Engineer is designated as the Commission's representative for the
purpose of administering the provisions of this Agreement. The Commission's
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representative may designate by written notice other persons having the authority to act
on behalf of the Commission in furtherance of the performance of this Agreement.

(22) VENUE: It is agreed by the parties that any action at law, suit in equity, or
other judicial proceeding to enforce or construe this Agreement, or regarding its alleged
breach, shall be instituted only in the Circuit Court of Cole County, Missouri.

(23) LAW OF MISSOQURI TO GOVERN: This Agreement shall be construed
according to the laws of the State of Missouri. The County shall comply with all local,
state and federal laws and regulations relating to the performance of this Agreement.

(24) CONFLICT OF INTEREST: The County shall comply with conflict of
interest policies identified in 23 CFR 1.33. A conflict of interest occurs when an entity
has a financial or personal interest in a federally funded project.

(25) MANDATORY DISCLOSURES: The County shall comply with 2 CFR
200.113 and disclose, in a timely manner, in writing all violations of Federal criminal law
involving fraud, bribery, or gratuity violations potentially affecting the Federal award.

[Remainder of Page Intentionally Left Blank]



IN WITNESS WHEREOF, the parties have entered into this Agreement on the
date last written below.

Executed by the County this S dayof e Jenher 2076
') ( , | ()
Executed by the Commission this (/)7 day of LL ¢ ST V20 L
‘,‘
MISSOURI HIGHWAYS AND JACKSON COUNTY, MISSQUR]

TRANS }PORTATi N@OMM}«SSiON
/ LA LA X & V¢ L//ﬁl,-’L 67

Title Assistant Chied Eﬂgiﬁ@@r itle Lounly Exec‘utwc

A]TEST

//,; W E~— By

Sec’ {ary to the C@mwssmn

‘7 /] Title
Appry/d as to F rm / ~
/), /)

/// /V '/’ By

/J'i .r‘/ '\._.F

i / Title
ATTEST:
Clerk

Approved as;{o F/'m: :
W. Stephen ﬁ<J ixon /
Title Jackson County Counsélor

[if needed to authorize a city official
to execute the agreement.]

Ordinance No. 4867

*If contracting party is not a county, the additional two lines for the county
commissioners can be removed. '
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Exhibit B — Project Schedule

Project Description: This project {BRO — B048 (55)) will replace Bridge number 42190010 on Beach Rd,

over Tarsney Lake Spillway in Jackson County.

Task Date

Date furnd?ng is made available or allocated to recipient 7/1/2016
Solicitation for Professional Engineering Services (advertised) 8/1/2016
Engineering Services Contract Approved 10/1/2016
Preliminary and Right-of-Way Plans Submittal 6/1/2017
{if Applicable)

Plans, Specifications & Estimate (PS&E) Submittal 12/1/2017
Plans, Specifications & Estimate (PS&E) Approval 4/1/ 20.1é —
Advertisement for Letting 5/1/2018
Bid Opening 6/1/2018
Construction Contract Award or Planning Study completed (REQUIRED) | 7/1/2018

*Note: the dates established in the schedule above will be used in the applicable ESC between the

sponsor agency and consultant firm.

**Schedule dates are approximate as the project schedule will be actively managed and issues mitigated

through the project delivery process.

approximate and a Supplemental Agreement is required to push this date back.

10

The Award Date or Planning Study Date deliverable is not



Exhibit C - Required Contract Provisions
Federal-Aid Construction Contracts
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FHWA-1273 -- Revised May 1, 2012

REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

i. General

II.  Nondiscrimination

. Nonsegregated Facilittes

V. Davis-Bacon and Related Act Provisions

V.  Contract Work Hours and Safety Standards Act
Provisions

V1. Subletting or Assigning the Contract

Vil. Safety: Accident Prevention

VIIi. False Sfatements Conceming Highway Projects

IX.  Implementation of Clean Air Act and Federal Water
Pollution Control Act

X, Compliance with Govemmentwide Suspension and
Debarment Requirements

Xl Cerlification Regarding Use of Contract Funds for
Labbying

ATTACHMENTS

A. Employment and Materlals Preference for Appalachian
Development Highway System or Appalachian Local Access
Road Contracts (included in Appatachian contracts only)

. GENERAL

1. Form FHWA-1273 must be physically incorporated In each
construction contract funded under Title 23 (excluding
emergency contracts solely intended for debris removal). The
contractor (or subcontractor) must insert this form In each
subconiract and further require its Inclusion In all lower tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services),

The applicable requirements of Form FHWA-1273 are
incorporated by reference for work done under any purchase
arder, rental agreement or agreement for other services. The
prime contractor shall be responsible for compliance by any
subcontractor, lower-tier subcontractor or service provider.

Form FHWA-1273 must be included In all Federal-aid design-
build contracts, in all subcontracts and in lower tier
subcontracts (excluding subcontracts for deslgn services,
purchase orders, rental agreements and other agraements for
supplies or services). The design-builder shall be responsible
for compliance by any subcontractor, lower-tier subcontractor
or service provider.

Contracting agencies may reference Form FHWA-1273 in bid
proposal or request for proposal documents, however, the
Form FHWA-1273 must be physically incorporated (not
referencedy} in all contracts, subcontracts and lower-tier
subcontracts (excluding purchass orders, rental agreements
and other agreements for supplles or services related to a
construction contract).

2. Subject to the applicability criteria noted in the following
sactions, these contract provisions shall apply to all work
performed on the contract by the contractors own organization
and with the assistance of workers under the conftractor's
fmmediate superintendence and to all work performed on the
cantract by piecework, station work, or by subcontract,

3. Abreach of any of the stipulations contained in these
Required Contract Provisions may be sufficlent grounds for
withholding of progress payments, withholding of final
payment, termination of the contract, suspension / debarment
or any other action determined to be appropriate by the
contracting agency and FHWA.

4. Selection of Labor: During the performance of this contract,
{he contractor shall not use canvict labar for any purpose
within the limits of a construction project on a Federal-aid
highway unless it is labor performed by convicts who are on
parole, supervised release, or prabation. The term Federat-aid
highway does not include roadways functionally classified as
local roads or rural minor collectors.

Il. NONDISCRIMINATION

The provisions of this section related to 23 CFR Part 230 are
applicable to all Federal-aid construction contracts and to all
related construction subcontracts of $10,000 or more. The
provisions of 23 CFR Part 230 are not applicable to material
supply, engineering, or architectural service contracts.

In addition, the contracter and all subcontractors must comply
with the following policies: Executive Order 11246, 41 CFR 60,
28 CFR 1625-1627, Title 23 USC Section 140, the
Rehabilltation Act of 1973, as amended (29 USC 794), Title VI
of the Civil Rights Act of 1964, as amended, and refated
regulations including 49 CFR Parts 21, 28 and 27; and 23 CFR
Parts 200, 230, and 633.

The contractor and alf subcontractars must comply with: the
requirements of the Equal Opportunity Glause in 41 GFR 60-
1.4(b} and, for all construction contracts exceeding $10,000,
the Standard Federal Equal Employment Opportunity
Construction Contract Specifications in 41 CFR 60-4.3.

Note: The U.S. Department of Labor has exclusive authority to
determine compliance with Executive Order 11246 and the
policies of the Secretary of Labor including 41 CFR 60, and 29
CFR 1625-1627. The contracting agency and the FHWA have
the authority and the responsibility to ensure compliance with
Title 23 USC Section 140, the Rehabilitation Act of 1973, as
amended (29 USC 794), and Title VI of the Civil Rights Act of
1964, as amended, and related regulations including 49 CFR
Parts 21, 28 and 27; and 23 CFR Parts 200, 230, and.633.

The foltowing provision is adopted frem 23 CFR 230, Appendix
A, with appropriate revisions to conform to the U.S.
Department of Labor (US DOL) and FHWA requirements.

1. Equal Employment Opportunity: Equal employment
opportunity (EEQ) requirements not to discriminate and to take
affirmative action to assure equat opportunity as set forth
under laws, executive orders, rules, regulations (28 CFR 35,
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27)
and orders of the Secretary of Labor as modified by the
provisions prescribed herein, and imposed pursuant to 23
U.S.C. 140 shall constitute the EEO and specific affirmative
action standards for the contractor's project activities under



this contract. The provisions of the Americans with Disabliities
Act of 1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR
35 and 29 CFR 1630 are [ncorparated by reference in this
enntract. In the execution of this contract. the contractor
agrees to comply with the following minimum specifle
requirement activities of EEO:

a. The cantractor will wark with the contracting agency and
the Federal Government to ensure that it has made every
good faith effart to provide equal apportunity with respect to all
of Ite terme and conditions of employment and in their review
of activitles under the contract.

b. The contractor will accept as its operating policy the
following statement:

“{t is the policy of this Company lo assure that applicants
are employed, and that employees are treated during
employment, without regard to their race, religion, sex, color,
natlonal ortgin, age or disabllity. Such action shall include:
eniploytiient, ap g, demaotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or
-other fonms of compensation; and selection-for trainlng;—
Including apprenticeship, pre-apprenticeship, and/or on-the-
job training."

2. EEO Officer: The contractor will designate and make
known to the contracting officers an EEO Officer who will have
1he responsibllity forand must be capable of effectively
administering and promoting an active EEO program and who
must be-assigned-adequate-autharity-and responsibility to de
sQ,

3. Dissemination of Policy: All membars of the contractor's
staff who are authorized to hirs, supervise, promote, and
discharge employees, or who recammend such action, or who
are substantlally Invalved in such action, will be made fully
cognizant of, and will implement, the cantractor's EEC policy
and contractual responsibilities to provide EEQ in each grade
and classiflcation of employment. To ensure that the above
agreement will be met, the following actions will be taken as a
minfmurm:

a. Periodic meetings of supervisory and personnel office
employees will be conducted before the start of work and then
not less often than once every six months, at which time the
contractor's EEO pollcy and its implementation wilf be
revlewed and explained. The meetings will be conducted by
the EEO Officer.

b. All new supervisory or personnel office employees wlll be
given a thorough indoctrination by the EEO Officer, covering
all major aspects of the contractor's EEO abligations within
thirty days fallowing their reporting for duty with the contractor.

¢. All personnel who are engaged in direct recruitment for
the project will be instructed by the EEO Officer in the
contractor’s procedures for lecating and hiring minorities and
women.

d. Nofices and pasters setting forth the contractor's EEO
policy will be pfaced In areas readily accessible to employees,
applicants for employment and potential employees.

e. The contractor's EEQ policy and the procedures to
implement such pollcy will be brought to the attention of
employees by means of meetings, employee handbaoks, or
other appropriate means.

4. Recruitment: When advertising for employees, the
contractor will include In all advertisements for employees the
notation: "An Equal Opportunity Employer.” All such
advertisements will be placed in publications having a larye
circufation amaong minorities and women in the area from
which the project work force would normally be derived,

a. The contractar will, unless precluded by a valid
bargalning agreement, cunducl systemalic and direct
recruitment through public and private employaee referral
sources likely to yield qualified minarities and women. To
meet this requirement, the contractor will identify sources of
potential minority group employees, and establish with such
Identified sources procedures whereby minority and women
applicants may be referred to the contractor for employment
consideratior.

b. In the event the contractor has a valld bargaining
agreement providing for exclusive hiring hall referrals, the
coniractor is expected fo observe the provisions of that
agreement to the extent that the system meets the contractor's
compliance with EEQ contract provisions. Where
Implementation ef such an agreement-has-the-effect of -
discriminating against minorities or women, or obligates the
contractor to do the same, such implementation violates
Federal nondiscrimination provisions.

c. The contractor will encourage its present employees to

—referminorities-and-women-as-applicants-for-employment:

Information and procedures with regard to referring such
applicants will-be discussed with-employees.

&. Personnel Actions: Wages, working conditions, and
employee benefits shall be established and administered, and
personnel actions of every type, including hiring, upgrading,
promotion, transfer, demotion, layoff, and termination, shall be
taken without regard to race, color, religion, sex, national
origin, age or disability. The following procedures shall be
followed:

a. The contractor will conduct periodic inspectians of project
sites to insure that working conditions and employee facilities
do not indicate discriminatory treatment of project site
personnel.

b. The contractor will periadically evaluate the spread of
wages paid within each classification to determine any
evidence of discriminatory wage practices.

¢. The contractor will periodically review selected personnel
actions in depth to determine whether there is evidence of
discrimination. Where evidence is found, the contractor will
promptly take cormective action. If the review indicates that the
discrimination may extend beyond the actions reviewed, such
comrective action shall include all affected persons.

d. The contractor will promptly investigate all complaints of
alleged discrimination made to the contractor in connection
with its obligations under this contract, will attempt to resolve
such complaints, and will take appropriate comective action
within a reasonable time. If the Investigation indicates that the
discrimination may affect persons other than the complainant,
such corrective action shall include such other persons. Upon
completion of each investigation, the contractor wili inform
every complainant of all of thelr avenues of appeat.

6. Training and Promotion:

a. The contractor will assist in locating, Gualifying, and

increasing the skills of minerities and women who are



applicants for emplayment or current employees. Such effarts
should be aimed at developing full Joumey level status
employees in the type of trade or job classification involved.

b. Consistent with the contractor's work force requirements
and as permissible under Federal and Stale regulations, the
contractor shall make full use of training programs, i.e.,
apprenticeship, and on-the-job training programs for the
geographical area of contract performance. In the eventa
special provislon for tralning Is provided under this contract,
this subparagraph will be superseded as Indicated in the
special provision. The contracting agency may reserve
training positions for persons whe receive welfare assistance
in accordance with 23 U.S.C. 140(a).

c. The conlractor will advise employees and applicants for
employment of available tralning programs and entrance
requirements for each.

d. The contractor will pericdically review the training and
promotion potential of employees who are minorities and
women and will encourage ellgible employees to apply for
such training and promotion.

7. Unions: If the conlractor relles in whole or in part upon
unions as a source of employees, the contractor will use good
faith efforts to obtain the cooperation of such unions fo
increase opportunities for minorties and women. Actions by
the conlractor, either directly or through a contractor's
association acting as agent, will include the procedures set
forth below:

a. The cantractor will use good faith efforts to develop, in
cooperation with the unions, joint training programs aimed
toward qualifying more minorities and women for membership
in the unions and increasing the skills of minoritles and women
so that they may qualify for higher paying employment.

b. The contractor will use good faith efforts to incorporate an
EEO clause into each union agreement to the end that such
union will be contractually bound to refer applicants without
regard to their race, color, religion, sex, national erigin, age or
disability.

¢. The contractor is to obtain information as to the referral
praclices and policies of the labor union except that to the
extent such Information is within the exclusive possession of
the labor union and such tabor union refuses to fumish such
information to the contractor, the contractor shall so certify to
the contracting agency and shall set forth what efforts have
been made to obtain such informatton.

d. In the event the union is unable to provide the contractor
with 2 reasonable flow of referrals within the time limit set forth
in the collective bargaining agreement, the contractor will,
through independent recrultment efforts, fill the employment
vacancies withoul regard to race, color, religion, sex, national
origin, age or disability; making full efforts to obtain qualified
and/or qualifiable minorities and women. The failure of a union
te provide sufficient referrals (even though it is obligated to
provide exctusive referrals under the terms of a collective
bargaining agreement) daes not relleve the contractar from the
requirements of this paragraph. In he event the union referral
practlce prevents the contractor from meeting the obligations
pursuant to Executive Order 11246, as amended, and these
special pravisions, such contractor shall immediately notify the
contracting agency.

8. Reasonable Accommodation for Applicants /
Employees with Disabilities: The contractor must be familiar

with the requirements for and comply with the Americans with
Disabilitles Act and all rules and regulations established there
under. Employers must provide reasonable accommadation in
all employment activities unless 1o do so would cause an
undue hardship.

8. Selection of Subcontractors, Procurement of Materials
and Leasing of Equlpment: The contractor shall not
discriminate on the grounds of race, color, religion, sex,
national arigin, age or disabllity in the selection and retention
of subcontractors, including procurement of materials and
leases of equipment. The contractor shall take all necessary
and reasonable steps to ensure nondiscrimination in the
administration of this contract,

a, The contractor shall nefify all potential subcontractors and
suppliers and fessors of their EEO obligations under this
contract.

b. The contractor will use good faith efforts to ensure
subcontractor compliance with their EEO obligations.

10. Assurance Required by 49 CFR 26.13(b):

a. The requirements of 48 CFR Part 26 and the State
DOT's U.S. DOT-approved DBE program are incorparated by
referance.

b. The contractor or subcontractor shall not discriminate on
the basis of race, color, national origin, or sex In the
performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR Part 26 in the award and
administration of DOT-assisted contracts. Failure by the
contractor to carry out these requirements is a material breach
of this contract, which may result in the termination of this
contract or such other remedy as the contracting agency
deems appropriate.

11. Records and Reports: The coniractor shall keep such
records as necessary to document compliance with the EEO
requirements. Such records shall be retained for a period of
three years following the date of the final payment to the
canfractor for all conlract wark and shall be avallable at
reasonable imes and places for inspection by authorized
representatives of the contracting agency and the FHWA.

a. The records kept by the contractor shalt document the
following:

(1) The number and work hours of minority and non-
minorily group members and women emplayed in each work
classification on the project;

(2) The progress and efforts being made in cooperation
with unfons, when applicable, to increase employment
opportunities for minorities and women; and

{3) The prograss and efforts being made In locating, hiring,
frairing, qualifying, and upgrading minorities and women;

b. The contractors and subcontractors will submit an annual
report to the contracling agency each July for the dusation of
the project, indicating the number of minority, women, and
non-minority group employees currently engaged In each work
classification required by the conlract work. This information is-
lo be reported on Form FHWA-1391. The staffing data should
represent the project work force on board in alt or any part of
the last payroll period preceding the end of July. If on-the-job
fraining is being required by special provision, the contractor




will be required to callect and report training data. The
employment data should reflect the work force on board during
all or any part of the last payroll period preceding the end of
Juily

Il. NONSEGREGATED FAGILITIES

This provision Is applicable to all Federal-ald construction
contracts and to all ralated construction subcontracts of
$10,000 or more.

The contractor must ensure that facilities provided for
employees are provided in such a manner that segregation an
the basis of race, calor, religion, sex, or national origin-cannot
result. The contractor may nelther require such segregated
use by written or oral policles nor tolerate such use by
employee custom. The contractor's obligation extends further
to ensure that its employees are not assigned to perform their
services at any location, under the contractor's control, where
this fagllities are segregated. The term "facliities” includes
waiting rooms, work areas, restaurants and other eating areas,

-time-clocks, restrooms, washrooms; locker-reams;-and-other- -
storage or dressing areas, parking lots, drinking fountalns,
recreation or entertainment areas, transportation, and housing
pravided for employees. The contractor shall provide separate
or single-user rastrooms and necessary dressing or sleeping

areas to assure privacy between sexes.

IV; ‘DAVIS:BAGON-AND RELATED ACT PROVISIONS

This section is applicable to all Federal-aid construction
projects exceeding $2,000 and fo all related subcorntracts and
lower-tier subconiracts (regardless of subcontract size). The
requirements apply to all projects located within the right-of-
way of a roadway that is functionally classified as Federal-aid
highway. This excludes readways functionally classified as
tocal roads or rural minar collectors, which are exempt.
Contracting agencies may elect to apply these requirements to
other projects.

The following provisions are from the U.S, Department of
Labor regulations in 28 CFR 5.5 “Contract provisions and
related matters” with minar revisions to conform to the FHWA-
1273 format and FHWA program requirements.

1. Minimum wages

a. All laborers and mechanics employed or working upon
the site of the work, will be paid unconditionally and not less
often than once a week, and without subsequent deduction or
rebate an any account (except such payroll deductions as are
pemitted by regulations issued by the Secretary of Labor
under the Copeland Act (29 CFR part 3)), the full amount of
wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less
than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers
and mechanics.

Contributions made or costs reasanably anticipated for bona
fide fringe benefits under section 1(b)(2) of the Davis-Bacon
Act on bahalf of lahnorers or mechanics are considered wages

paid to such laborers or mechanics, subject to the provisions

of paragraph 1.d. of this section; also, regular contributions
made or costs incurred for more than a weskly period (but not
less often than quarterly) under plans, funds, or pragrams
which cover the particutar weekly period, ure deemed lo be
constructively made or incurred during such weekly peried.
Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination for
the classificatlon of work actually performed, without regard to
skill, except as provided In 29 CFR 5.5(a)(4). Laborers or
mechanice performing work in more than one classification
may be compensatad at the rate spacified for each
classification for the lime actusally warked therein: Provided,
That the employer's payroll recards accurately set forth the
time spent in each classification In which work Is performed.
The wage determination (including any additional classification
and wage rates conformed under paragraph 1.b. of this
section} and the Davis-Bacon poster (WH-1321) shall be
posted at all times by the contractor and its subcontractors at
the site of the work In a prominent and accessible place where
it can be easlly seen by lhe workers.

b.(1) The contracting officer shall require that any class of
iaborers or mechanics, including helpers, which is not listed in
the wage determination and which is to be employed under the
contract shall be classified In conformance with the wage
determination. The contracting officer shall approve an
additional classification and wage rate and fringe benefits
therefare only when the following criteria have been met:

{i) The-work to be-performed-by-the classification... . -
requested is not perfommed by a classification in the wage
determination; and

(i) The classification Is utilized in the area by the
construction industry; and

{li) The proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the
wage rates contained in the wage determination.

(2) If the contractor and the taborers and mechanics to be
employed in the classification (if known), or their
representatives, and the contracting officer agree on the
classification and wage rate (inciuding the amount
designated for fringe benefits where appropriate), a report of
the action taken shall be senl by the contracting officer to the
Administrator of the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor,
Washington, DC 20210. The Administrator, or an autharized
representative, will approve, madify, or disapprove every
additional classiflcation action within 30 days of receipt and
so advise the contracting officer or will notify the contracting
officer within the 30-day period that additional fime is
necessary.

(3) In the event the contractor, the laborers of mechanics
to be employed in the classification or their representatives,
and the contracting officer do not agree on the proposed
classification and wage rate (including the amount
designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the
views of all interested parties and the recommendation of the
contracting officer, to the Wage and Hour Administrator for
determination. The Wage and Hour Administrator, or an
authorized representative, will issue a detemination within



will notify the contracting officer within the 30-day period that
additional time is necessary. ’

{4) The wage rate (including fringe benefits where
appropriate) determined pursuant to paragraphs 1.b.(2) or
1.b.(3) of this section, shall be paid fo all warkers perferming
work in the classification under this contract from the first
day on which work is performed In the classification.

¢. Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor
shall either pay lhe benefit as stated in the wage determination
or shall pay another bona fide fringe henefit or an hourly cash
equivalent thereof,

d. If the contractor does not make payments to a trustee or
other third persan, the contractor may consider as part of the
wages of any laborer or mechanic the amount of any costs
reasenably anticipated in providing bona fide fringe benefits
under a plan or program, Provided, That the Secretary of
Labor has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have
been met. The Secretary of Labar may require the contractor
to set aside in a separate account assets for the meeting of
obligations under the plan or program.

2. Withholding

The contracting agency shall upon its own action or upon
written request of an authorized representative of the
Department of Labor, withhold or cause to be withheld from
the contractor under this contract, or any other Federal
contract with the same prime contractor, or any ather federally-
assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractar, so
much of the accrued payments or advances as may be
considered necessary {o pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any
laborer or mechanic, including any apprentice, traines, or
helper, employed or working on the site of the work, all or part
of the wages required by the contract, the contracting agency
may, after written notice to the contractor, take such action as
may be necessary to cause the suspenston of any further
paymént, advance, or guarantee of funds until such violations
have ceased.

3. Payrolls and basic records

a. Payrolls and basic records relating thereto shalt be
maintained by the contractor during the course of the work and
preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of
each such worker, hls or her correct classificalion, hourly rates
of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents
thereof of the types described in section 1(b}(2)(B) of the
Davis-Bacon Act), daily and weekly number of hours worked,
deductions made and actua! wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that
the wages of any laborer or mechanic include the amount of
any costs reasonably anticipated in providing benefits.under a
plan or program described in section 1(b)(2)}(B) of the Davis-

Bacon Act, the contractor shail maintain records which show
that the commitment to provide such benefits is enforceabie,
that the plan or program is financiaily responsible, and that the
plan or pregram has been communicated in writing to the
{aborers or mechanics affected, and records which show the
costs anticipated or the actual cost Incurred in providing such
benefits. Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and
trainees, and the ratios and wage rates prescribed in the
applicable programs.

b.(1) The contractor shall submit weekly for each week in
which any contract work is performed a copy of all payrolls to
the contracting agency. The payrolls submitted shall set out
accurately and completely all of the information required to be
maintained under 29 CFR 6.5(a)(3)(i), except that full social
security numnbers and home addresses shall not be included
on weekly transmittals. Instead the payrolis shall only need to
include an Individually identifying number for each employee (
e.g., the last four digits of the employee's sacial security
number). The required weekly payrall information may be
submitted in any form desired. Optional Form WH-347 is
available for this purpose from the Wage and Hour Division
Web site at hitp:/mwww.dal.gov/esa/whd/forms/wh347instr.him
or its successor site. The prime contractor is responsible for
the submission of copies of payralls by all subcontractors.
Contractors and subcontractors shall maintain the full social
security number and current address of each covered worker,
and shall provide them upon request to the contracting agency
for transmission to the State DOT, the FHWA or the Wage and
Hour Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevalling wage
requirements. It is not a violation of this section for a prime
contractor to require a subcontractor to provide addresses and
saclal security numbers to the prime contractor for its own
records, without weekly submission to the contracting agency..

(2) Each payroll submitted shall be accompanied by a
“Statement of Campliance," signed by the contractor or
subcontracter or his or her agent whe pays or supervises fhe
payment of the persons employed under the contract and shall
certify the following:

(i) That the payrol! for the payroll period contains the
information required to be provided under §5.5 (a)(3)(ii) of
Regulations, 29 CFR part 5, the appropriate information is
being maintained under §5.5 (2)(3)(!} of Regulations, 29
CFR part 5, and that such Informalion is correct and
complete;

(i) That each laborer or mechanic (including each
helper, apprentice, and trainee) employed on the contract
during the payrol! period has been paid the full weekly
wages earned, without rebate, either directly or Indirectly,
and that no deductions have been made either directly or
indirectly from the full wages earned, other than
permissible deductions as set forth in Regulations, 28 CFR
part 3;

(iii} That each laborer or mechanic has been paid not
less than the applicable wage rates and fringe benefils or
cash equivalents for the classification of work performed,
as specified in the applicable wage determination
incomporated into the contract,



(3) The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-2347 shall satisfy the requirement for submission of the
“Statament of Compliance” required by paragraph 3.b.(2} of
this section.

(4} The falsification of any of the above cerlifications may
subject the contractor or subcentractor to civil or criminat
prosecution under section 1001 of title 18 and section 231 of
litte 31 of the United States Code.

¢. The contractor or suhconfractor shall make the records
requirad under paragraph 3.a. of this section avallabla for
Inspaclion, copying, or ranscriplion by authorized
representatives of the contracting agency, the State DOT, the
FHWA, or the Department of Labar, and shall permit such
representatives to interview employees during working hours
on the job. If the contractor or subcontractor fails to submit the
required records or to make them available, the FHWA may,
after written notice to the contractar, the.contracting. agency.or
the State DOT, take auch action as may be necessary to
cause the suspension of any further payment, advance, or
guarantes of funds. Furthermore, failure to submit the required
records upon request or to make such records avallabie may
be grounds for debarment action pursuant to 29 CFR 5.12.

4. Apprentices and trainees

...a. Apprentices (programs of the USDOL).

Apprentices will be permitted to work at less than the
predetermined rate for the work they performed when they are
employed pursuant to and Individually registered in a bana fide
apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of
Apprenticeshlp Tralning, Employer and Labor Services, or with
a State Apprenticeship Agency recagnized by the Office, orif a
person is employed in his or her first 80 days of probationary
employment as an apprentice in such an apprenticeship
program, wha is not individually registered in the program, but
who has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State
Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice.

I he allowable ratio of apprentices to journeymen on the job
slte in any craft classification shall not be greater than the ratio
permitted to the contractor as to the entire work force under
the registered program. Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise
employed as stated above, shall be paid not less than the
applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any
apprentice performing work on the job sile in excess of the
ratio permitted under the registered program shall be paid not
less than the applicable wage rate on the wage determination
for the work actually performed. Where a contractor is
performing construction on a project in a locality other than
that in which its program Is registered, the ratios and wage
rates {expressed in percentages of the joumeyman's hourly
rate) specified in the contractor's or subcontractor's registered
pragram shall be observed.

Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of
progress, expressed as a percentage of the joumeymen hourly

rate gpecified in the applicable wage determination.
Apprentices shall be paid fringe bensfits In accordance with
the provisions of the apprenticeship program. If the
apprenticeshlp program does not specify fringe benefits.
apprentices must be paid tha full amount of fringe bencfits
listed on the wage determination for the applicable
classification. If the Administrator determines that a different
practica pravails for the applicable apprentice classitication,
fringes shall be paid in accordance with that determination.

In the event the Ofiice of Apprenticeship Training, Fmployar
and Labor Services, or a State Apprenticeship Agency
iecugniced by Ihe Office, withdraws approval of an
apprenticeship program, the contractor will no longer be
permitted to utilize apprentices at less than the applicabie
predetermined rate for the work performed until an acceptable
pragram is approved.

b. Trainees (pragrams of the USDOL).

Except as provided in 290 CFR 5.16, trainees will not he
permitted-te-worlc-at less-than-the-predetemmined-rate-for-the
work performed unless they are employed pursuant to and
individually registered in & program which has received prior
approval, evidenced by formal cerfification by the U.S.
Depariment of Labor, Employment and Training

Administration.

The ratio of trainees to joumeymen on the job site shall not be
greater than pemmitted under the plan approved by the
Employment and Training Administration.

Every trainee must be paid at not less than the rate specified
in the approved program for the tralnee's level of progress,
expressed as a percentage of the joumneyman hourly rate
specified in the applicable wage determination. Trainees shall
be paid fringe benefits in accordance with the provisions of the
tralnee program. If the trainee program does not mention
fringe benefits, trainees shall be paid the full amount of fringe
benefits listed on the wage determination unless the
Administrator of the Wage and Hour Divislon determines that
there is an apprenticeship program associated with the
corresponding joumsyman wage rate on the wage
determination which provides for less than full fringe benefits
for apprentices. Any employee listed on the payroall at a tralnge
rate who is nof registered and participating in a training plan
approved by the Employment and Training Administration shall
be pald not less than the applicable wage rate on the wage
determination for the classification of work actually performed.
In addition, any trainee performing work on the job site in
excess of the ratlo permitted under the registered program
shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed.

In the event the Employment and Training Administration
withdraws approval of a training program, the contractor will no
longer be pemitted to utilize trainees at less than the
applicable predetermined rate for the work performed until an
acceptable program is approved.

c. Equal employment apportunity. The utilization of
apprentices, trainees and journeymen under this part shall be
in conformity with the equal emplayment opportunity
requirements of Executive Order 11246, as amended, and 29
CFR part 30.



d. Apprentices and Trainees (programs of the U.S. DOT).

Apprentices and trainees working under apprenticeship and
skill training programs which have been certified by the
Secretary of Transportation as promoting EEO In connection
wilh Federal-aid highway construction programs are not
subject to the requirements of paragraph 4 of this Section V.
The straight time hourly wage rates for apprentices and
trainees under such programs will be estabiished by the
pamcular programs. The ratic of apprentices and trainees to
journeymen shall niot be greater than permitted by the terms of
the particular program.

5. Compliance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR part
3, which are incorporated by reference in this contract.

6. Subcontracts. The contractor or subconiractor shall insert
Form FHWA-1273 in any subcontracts and also require the
subcontractors to include Form FHWA-1273 Irt any lower tier
subconfracts. The prime contractor shall be respansible for the
campliance by any subcontractor or lower tier subcontractor
with all the contract clauses in 29 CFR §.5.

7. Contract termination: debarment. A breach of the
contract clauses in 29 CFR 5.5 may be grounds for termination
of the contract, and for debarment as a contractor and a
subcontractor as pravided in 29 CFR 5.42.

8. Compliance with Davis-Bacon and Related Act
requirements. All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5
are herein incorporated by reference in this contract.

9. Disputes concerning fabor standards. Disputes arising
out of the Jabor standards provisions of this contract shall not
be subject to the general disputes clause of this contract, Such
disputes shall be resalved in accordance with the procedures
of the Department of Labor set farth in 29 CFR parts 5, 8, and
7. Disputes within the meaning of this clause include disputes
between the contractor {or any of its subcontractors) and the
contracting agency, the U.S. Department of Labor, or the
employees or their representatives.

10, Certification of eligibility.

a. By entering into this contract, the contractor certifies that
neither it (nor he or she) nor any persen ar frm who has an
interest in the contractar's fim is a person or firm Ineligible to
be awarded Govermment contracts by virlue of section 3(a) of
the Davis-Bacan Act or 29 CFR 5. 12(a)(1)

b. No part of this contract shall be subcontractad to any person
or firm ineligible for award of a Government contract by virtue
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

¢. The penalty for making false statements is prescribed in the
U.S. Criminal Code, 18 U.S.C. 1001,

V. CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT

The fallowing clauses apply to any Federal-aid construction
contract in an amount in excess of $100,000 and subject to the
overtime provisions of the Contract Work Hotirs and Safety
Standards Act. These clauses shall be inserted in addition to
the clauses required by 29 CFR 5.5(a) or 29 CFR 4.6. As
used in this paragraph, the terms labaorers and mechanics
Include watchmen and guards.

1. Overtime requirements. No coniractor or subcontractar
conlracting for any part of the contract wark which may require
or involve the employment of laborers or mechanics shall
requlre or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to
work In excess of forty hours In such workweek uniess such
laborer or mechanic recelves compensation at a rate not less
than one and one-half imes the basic rate of pay for all hours
warked in excess of forty hours in such workwesk.

2. Violation; liabflity for unpaid wages; liquidated
damages In the event of any vialation of the clause set forth
in paragraph (1.) of this section, the contractor and any
subconiractor responsible therefor shali be liable for the
unpald wages. In addition, such contractor and subcontractor
shall be liable to the United States (in the case of work done
under contract for the District of Columbla or a teritory, to such
District or to such temitory), for liquidated damages. Such
liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause sat forth in
paragraph (1.) of this section, in the sum of $10 for each
calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty
hours without payment of the overtime wages required by the
clause set forth In paragraph (1.) of this section.

3. Withholding for unpaid wages and liquidated damages.
The FHWA or the contacting agency shall upon its own action
or upon written request of an autharlzed representative of the
Depariment of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the
contractor or subcontractor under any such contract or any
other Federal contract with the same prime contractor, or any
other federally-assisted contract subject o the Conltract Work
Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph (2.) of this
section.

4. Subcontracts. The contractor or subcontractor shall insert
in any subcontracts the clauses set forth In paragraph (1.)
through (4.) of this section and also a clause requiring the
subcontractors to Include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for
compliance by any subcontractor or lower tiar subcontractor
with the clauses set forth in paragraphs (1.) through (4.) of this
section.



VI, SUBLETTING OR ASSIGNING THE GONTRACT

This provision is applicable tc all Federal aid construction
contracis on the National Highway System.

1. The contractor shall perform with its own organization
contract work amounting to not less than 30 percent (or a
greatar percentage If specifiad alsewhere In the contract) of
the total ariginal contract price, excluding any specialty items
designated by the contracting agency. Specialty items may be
performed by subcontract and the amount of any such
spacialty items performed may be deducted from the total
original coniract price before computing the amount of wark
required to be performed by the contractor's own organization
(23 CFR 635.116).

a. The term “perform work with its own organization” refers
to workers emplayed or leased by the prime confractor, and
equipment owned or rented by the prime contractor, with or
without operators. Such term does.not include.empfoyees or
equipment of a subcontractor or lower tier subcantractor,
agents. of the prime contractar, or any other assignees. The
term may Include payments for the costs of hiring leased
employees from an employee leasing firm meeting all relevant
Federal and State regulatory requirements. Leased
employees may only be included in this term if the prime
contractor meets all of ihe following conditions:

(1) the prime contractor maintains control over the
supenyision of the day-to-day activities of the leased
employees;

(2) the prime contractor remains responsible for the quality

of the work of the leased employees;

(3) the prime contractor retalns all power to accept or
exclude individual employees from work on the project; and

(4) the prime contractor remains ultimately responsible for

the payment of predetermined minimum wages, the
submission of payrolls, statements of compliance and all
other Federal regulatory requirements.

b. "Specialty Iterns" shall be construed to be limited to work
that requires highly specialized knowledge, abllities, or
equipment not ordinarily available in the type of contracting
organizations qualified and expected to bid or propose on the
contract as a whole and in general are to be limited to minor
companents of the overall contract.

2. The contract amount upon which the requirements set forth
in paragraph (1} of Section V! is computed Includes the cost of
material and manufactured products which are to be
purchased or produced by the contractor under the contract
provisions.

3. The contractor shall furnish (2} a competent superintendent
or supervisor who [s employed by the firm, has full authority to
direct performance of the work in accordance with the contract
requirements, and Is in charge of all construction operations
{regardless of who performs the work) and (b) such other of its
own organizational resources (supervision, management, and
engineering services) as the contracting officer determines is
necessary to assure the performance of the contract.

4. No portion of the contract shall be sublet, assigned or
otherwise disposed of except with the written consent of the
contracting officer, or autherized representative, and such
consent when given shall not be construed to relieve the
contractor of any responsibility for the fuifillment of the
contract, Written consant will be given only after the
contracting agency has assured that each subcontract is

evidenced in wriling and that it contalns all pertinent provisions
and requirements of the prime cantract.

5. The 30% self-performance requirement of paragraph (1) is
not applicable to deslgr-bulld contucts, however, contracting
agencies may establish their own self-performance
requirements.

VII, SAFETY: ACCIDENT PREVENTION

This provision is applicable to all Federal-aid
construction contracts and ta all refated subcontracts.

1. In the performance of this cantract the contracter shall
comply with all applicable Federal, State, and local laws
goveming safety, heaith, and sanitation (23 CFR 635). The
contractor shall provide all safeguards, safety devices and
protective equipment and take any other needed actions as It
determines, or as the contracting officer may determine, to be
reasonably necessary to protect the life and-health of
employees on the job and the safety of the public and to
protect property in connection with the performance of the
work cavered by the contract.

2. Itis a condition of this contract, and shall be made a
condition of each subcontract, which the contractor enters into
pursuant to this contract, that the contractor and any
_suhcontractor shall bot penmit any employee, in.neformance
of the contract, to work in surroundings or under conditions
which are unsanitary, hazardous or dangerous to hisfher
health or safety, as determined under construction safety and
health standards (29 CFR 1926) promulgated by the Secretary
of Labor, in accordance with Section 107 of the Contract Work
Hours and Safety Standards Act (40 U.S.C. 3704).

3, Pursuant to 28 CFR 1926.3, it is a candition of this contract
that the Secretary of Labor or authorized representative
thereof, shall have right of entry to any site of contract
performance fo inspect or investigate the matter of compliance
with the construction safety and health standards and to carry
out the duties of the Secretary under Sectlon 107 of the
Contract Work Hours and Safety Standards Act (40
U.S.C.3704).

Vill. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

This provision is applicableto all Federal-aid
construction contracts and to all related subcontracts.

In order to assure high quality and durable construction in
conformity with approved plans and specifications and a high
degree of reliability on statements and representalions made
by engineers, contractors, suppliers, and workers an Federal-
ald highway projects, it is essential that all persons concemed
with the project perform their functions as carefully, thoroughly,
and honestly as possible. Willful falsification, distartion, or
mistepresentation with respect to any facts related to the
project is a violation of Federal law. To prevent any
misunderstanding regarding the seriousness of these and
similar acts, Form FHWA-1022 shall be posted on each
Federal-aid highway project (23 CFR 638) in one or more
places where it is readily avallable to all persons concerned
with the project:

18 U.S.C. 1020 reads as follows:



"Whoever, being an officer, agent, or employee of the United
States, or of any State or Territory, or whoever, whether a
person, association, firm, or copaoration, knowingly makes any
false statement, false representation, or false report as to the
character, quality, quantily, or cost of (he material used or to
be used, or the quantity or quality of the work performed or to
be performed, or the cast thereof in connection with the
submission of plans, maps, speclfications, contracts, or costs
of construction on any highway or related project submitted for
approval to the Secretary of Transportation; or

Whoever knowingly makes any false statement, false
representation, false report or false claim with respect to the
character, quality, quantity, or cost of any work performed or to
be performed, or materfals fumished or to be furmished, in
connection with the construction of any highway or related
project approved by the Secretary of Transportation; ar

Whoever knowingly makes any false statement or false
representation as to material fact in any statement, certificate,
or report submitted pursuant to provisions of the Federal-aid
Roads Act approved July 1, 1918, (39 Stat. 355), as amended
and supplemenled;

Shall be fined under this {itle or imprisoned not more than §
years or both."

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts.

By subrnission of this bid/proposal or the execution of this
contract, or subcontract, as appropriate, the bidder, proposer,
Federal-aid construction contractor, or subcontractor, as
appropriale, will be deemed to have stipulated as follows:

1. That any person wheo is or will be utilized in the
performance of this contract is not prohibited from receiving an
award due to a violation of Section 508 of the Clean Water Act
or Secfion 306 of the Clean Air Act.

2, That the contractor agrees to include or cause to be
included the requirements of paragraph (1) of this Section X in
every subcontract, and further agrees to take such action as
the contracting agency may direct as a means of enforcing
such requirements,

X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION

This provision is applicable to afl Federal-aid construction
conlracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, lease agreements, consultant
contracts or any other covered transaction requiring FHWA
approval or that is estimated to cost $25,000 or more — as
defined in 2 CFR Parts 180 and 1200.

1. Instructions for Certification = First Tler Participants:

a. By signing and subrmitting this proposal, the prospective
first tier participant is providing the certification set out below.

b. The inability of a person to provide the certification set out
below will not necessarily result in denial of participation in this

coverad transaction. The prospective first tier participant shall
submit an explanation of why it cannot provide the certification
set ouf below. The certification or explanation will be
considered in connection with the department or agency's
determinalion whether to enter into this fransaction. However,
failure of the prospective first tier participant to fumish a
certification or an explanation shall disqualify such a persan
from participation in this transaction.

¢. The certification in this clause is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter into this transaction. If it is later
determined that the prospective participant knowlingly rendered
an erroneous certification, in addition to olher remedies
available to the Federal Government, the contracting agency
may terminate this transaction for cause of defauit.

d. The prospeclive first tier participant shall provide
immediate written notice to the confracting agency to whom
this proposal is submitted if any time the prospective first tler
patticlpant learns that its certification was erroneous when
submitted or has become erraneous by reason of changed
circumstances.

e. The terms "covered transaction," “debarred,”
"suspended," "ineligible," "participant,” "person," "principal,”
and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180 and 1200. “First Tier Caverad
Transaclions” refers to any covered transaction between a
grantee or subgrantee of Federal funds and a participant (such
as the prime or general contract). “Lower Tier Covered
Transactions” refers to any covered transaction under a First
Tier Covered Transaction (such as subcontracts). “First Tier
Participant’ refers to the participant who has entered into a
covered fransagtion with a grantee or subgrantee of Federal
funds (such as the prime or general contractor). “Lower Tier
Participant” refers any participant who has entered into a
covered transaction with a First Tier Participant or other Lower
Tier Participants {such as subcontractors and suppliers).

f. The prospective first lier participant agrees by submitting
this proposal that, should the proposed covered transaction be
entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred,
suspended, declared ineligible, or voluntarily excluded fram
participation In this covered fransaction, unless authorized by
the department or agency entering into this transaction.

g. The prospective first tier participant further agrees by
submitting this proposal that it will include the clause titied
"Certification Regarding Debannent, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transactions,"
provided by the department or contracting agency, entering
into this covered transaction, without modification, in all lower
tier covered transactions and in all solicitatlons for lower tler
covered transactions exceeding the $25,000 threshold.

h. A participant in a covered transaction may rely upon a
certification of a prospective parlicipant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered fransaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the efigibillty of any lower tler prospective participants, each
participant may, but is not required to, check the Excluded
Partles List System website (https://www.epis.gov/), which s
compiled by the Genera! Services Administration.



i. Nothing contalned In the foregoing shall be construed lo
require the establishment of a system of records in order to
render in good faith the certification required by this clause.
The knowledge end infarmation of the proepective participant
15 not required to exceed that which Is nafmally possessed by
a prudent person In the ardinary course of business dealings.

}- Except for transactions authorized under paragraph {f) of
thase Instructions, If a particlpant In a covered Lansuction
knowingly enters into a lower tier covered transaction with a
persan wha is suspended, debarred, ineligible, or voluntarity
excluded from participation in this fransaction, In addition to
other remedies available to the Federal Govemment, the
department or agency may terminate this transaction for cause
or defauit.
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2. Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion — First Tier
Parficipants:

a. The prospective first fier participant certifies fo the best of
its knowledge and belief, that it and its principals:

(1) Are not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participating in covered transactions by any Federal
department or. agancy, .

{2} Have not within a three-year period preceding this
proposal been convicted of or had a civil judgment rendered
against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or perfarming
a public (Federal, State or local) transaction or contract under
a public transaction; vialation of Federal or State antitrust
statutes or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false
statements, or receiving stolen property;

{3) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity (Federal, State or
local} wilth commission of any of the offenses enumerated in
paragraph {a)(2) of this certification; and

(4) Have not within a three-year perfod preceding this
application/proposal had one or mare public transactions
(Federal, State or local) terminated for cause or default,

b. Where the prospective participant is unable to certify to
any of the statements in this certification, such prospeclive
participant shall attach an explanation to this proposal.

2. Instructions for Certification - Lower Tier Participants:

{(Applicable to all subcontracts, purchase orders and ather
lower tier transactions requiring prior FHWA approval or
estimated to cost $25,000 or more - 2 CFR Parts 180 and
1200}

a. By signing and submitting this proposal, the praspective
tower tler is providing the certification set out below.

b. The certification in this clause is a material representation
of fact upon which reliance was placed when this transaction
was entered into. If it is later determined that the prospective
lower tler participant knowingly rendered an erroneous
certification, In addition to other remedies avaflable to the
Faderal Government, the department, or agency with which

this transaction originated may pursue available remedles,
including suspensien and/or debarment.

c. The nrospective lower fisr participant shall provide
Immediate wiltten notice to tis peisusy o which ihis proposat is
submitted if at any time the prospective lower tier participant
leams that its certification was erroneous by reason of
changed circumstances.

d. The terms “covered transaction,” "debarred,”
"suspended,” "Ineligible,” "participant,” "person,” "princlpal,”
and "voluntarily excluded," as used in this clause, are definad
in 2 GFR Parts 180 and 1200. You may contact the person to
which this proposal |s submitted for assistance in obtaining a
copy of those regulations. “First Tier Covered Transactions”
refers o any covered ransaction between a grantee or
subgraniee of Federal tunds and a participant (such as the
prime or general contract). “Lower Tier Covered Transactions™
refers to any covered transaction under a First Tier Covered
Transaction (such as subcentracts). “First Tier Participant’
refers to the participant who has entered into a covared
transaction with a grantee or subgrantee of Federal funds
{such as the prime or general contractor). "Lower Tier
Partficipant’ refers any participant who has entered into a
covered transaction with a First Tier Participant or other L.ower
Tier Participants (such as subcontractors and suppliers).

e. The prospective lower tier participant agrees by
submitting {bis proposal that, shauld the prapesed covered
transaction he entered info, it shall not knowingly enter into
any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or valuntarily
excluded from participation in this covered transaction, unless
autharized by the department or agency with which this
transaction originated.

f. The prospective lower tier participant further agrees by
submitting this proposal that it wilt include this clause titted
"Cerlification Regarding Debarment, Suspension, ineligibility
and Voluntary Exclusion-Lower Tier Covered Transaction,”
without modification, In all lower tier covered transactions and
in all solicitations for lower tier covered transactions exceeding
the $25,000 threshold.

g. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tler covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows thal the cerlification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the ellgihility of its principals, as well as
the eligibility of any fower tier prospective participants, each
participant may, but is not required to, check the Excluded
Parties List System website {hitps://www.epls.govf), which is
compiled by the General Services Administration.

h. Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to
exceed that which is normally possessed by a prudent person
in the ordinary course of business deallngs.

i. Except for transactions autharized under paragraph e of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
exciuded from participation in this transactian, [t addition to
other remedies avaiiable to the Federal Government, the



department or agency with which this transaction originated
may pursue available remedies, including suspension and/or
debarment.
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Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion--Lower Tler
Participants:

1. The prospective lower tier participant certifies, by
submission of this proposal, that neither it nor its principais is
presently debarred, suspended, proposed for debarment,
declared inefigible, or voluntarily excluded from participating in
covered transactions by any Federal department or agency.

2. Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant shall attach an explanation to this
proposal.
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XI. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts which exceed
$100,000 (49 CFR 20).

1. The prespective particlpant certifies, by signing and
submitting this bid or proposal, to the best of his or her
knowledge and belief, that:

a. No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
Influencing or attempting te influence an officer or employee of
any Federal agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal
contract, the making of any. Federal grant, the making of any
Federal Ioan, the entering Inte of any cooperative agreement,
and the extensfon, continuation, renewal, amendment, or
madification of any Federal contract, grant, loan, or
cooperative agreement.

b. If any funds other than Federal appropriated funds have
* been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an employee of 2 Member of Congress in
connection with this Federal contract, grant, loan, or
cooperafive agreement, the undersigned shzll complele and
submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

2. This certification is a material representation of fact upon
which reliance was placed when this transaction was made or
entered Into. Submission of this certification is a prerequisite
for making or entering into this transaction imposad by 31
U.S8.C. 1352. Any person whe fails fo file the reguired
certification shall be subject to a civil penalty of not less than
$10,000 and not mare than $100,000 for each such failure.

3. The prospective participant also agrees hy submitting its
bid or prapoesal that the participant shall require that the
language of this certification be included in all lower tier
subcentracts, which exceed $100,000 and that all such
recipients shall certify and disclose accordingly.
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ATTACHMENT A - EMPLOYMENT AND MATERIALS
PREFERENCE FOR APPALACHIAN DEVELOPMENT
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS
ROAD CONTRACTS

I his provision 1s applicable to all Federal-ald projects funded
under the Appalachian Regional Development Act of 1965.

1. During the performance of this contract, the contractor
undartaking to do work which Is, ar reasonably may be, done
as on-site work, shall give preference to qualified persons who
regularly reside in the labor area as designated by the DOL
wherein the contract work fs situated, or the subregian, or the
Appalachian counties of the State wherein the ronbract work is
situated, except:

a. To the extent that qualified persons regularly residing in
the area are not available.

b. For the reasonable needs of the contractor ta employ
supervisary or specially experienced personnel necessary to
assure-an.efficient execution of the contract work.

_¢. For the abligation of the contractor to offer employment to
present or former employeas as the result of a lawful collective
bargaining conlract, provided that the number of nonresident
persons employed under this subparagraph (1¢) shall not
exceed 20 percent of the total number of employees employed
by the contractor on the contract work, except as provided in
subparagraph-{4)-below. . S

2. The cantcactor shall place a job order with the State
Employment Servics indicating (a) the classifications of the
laborers, mechanics and other employees required to perform
the contract work, (b) the number of employees required in
each classification, {c) the date ort which the parlicipant
estimates such employees will be required, and (d) any other
pertinent information required by the State Employment
Service to complete the job order form. The job order may be
placed with the State Employment Service in wriling or by
telephone, If during the course of the conlract work, the
information submitted by the contractor in the original job order
Is substantfally modifled, the participant shall promptly notify
the State Employment Service.

3. The contractor shall give full consideration to ail qualified
Job applicants referred to him by the State Employment
Service. The contractor is not required to grant employment to
any job applicants who, in his opinion, are not qualified to
perform the classification of work required.

4. If, within one week folloawlng the placing of a job order by
the contractor with the State Employment Service, the State
Employment Service is unable to refer any qualified job
applicants to the contractor, or less than the number
requested, the State Employment Service wili forward a
certificate to the contractor indicating the unavailability of
applicants. Such certificate shall be made a part of the
contractor's permanent project records. Upaon receipt of this
certificate, the contractor may employ persons who do not
normally reside in the labor area fo fill positions covered by the
certificate, notwithstanding the provisions of subparagraph (1¢)
above.

§. The provisions of 23 CFR 633.207(¢) allow the
contracting agency to provide a contractual preference for the
use of mineral resource materials native to the Appalachian
region.

6. The contractor shall include the provigions of Sectfons 1
through 4 of this Attachment A In every subcontract for work
which is, or reasonably may be, done as on-site work.



